Order No- 22

Date-01.09.2022

Present- Md. Hasan Zaman, Senior Assistant Judge,
Patiya, Chattogram

Today is fixed for ADR and hearing petition of rejection of plaint and W.O
filed by plaintiff.

Both the plaintiff and defendant no. 1 are present by filing hazira.
Now the record is taken up for hearing.

Ld. Advocate for the defendant no. 1 moves before the court the petition
under Order VII, Rule -11 of CPC for rejection of the plaint on the ground
that the suit is barred by law.

It is alleged by the petitioner the government has already acquired 06
decimals lands of the disputed khatian vide L.A Case no 25/2016-2017 and
35/2017-2018 for the project of Karnafuli Tunnel beneath the Karnafuli
River. The plaintiff has no locus Standi to bring the present suit since it is
barred by section 46 and 47 of the Acquisition and Requisition of

Immovable Property Act 2017.

Ld Advocate for the plaintiff opposite party vehemently opposed the petition
for rejection of plaint. It is claimed by the plaintiff O.P that the plaintiff filed
this instant suit for declaration of title and for declaration that the scheduled
deeds are forged fabricated and not binding upon the plaintiff. The plaintiff
emphasized on the submission that they did neither challenge any proceeding
of the L.A case or opposed the decision of award taken by Deputy
Commissioner by this suit. So, there is no bar here to entertain the present
suit. Ld. Advocate in support of his contention, cited the decision reported in
the case of Jamal Ahmed Vs Humayun Kabir reported in 19 BLC, (2014)

HCD 179.



Before discussing the matter, let us take a view of Section 46 and 47 of the

Acquisition and Requisition of Immovable Property Act 2017.
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In view of sections, submissions of both parties, contents of plaint and the
decision cited, it appears that the plaintiffs have filed this instant suit for
declaration of title and for declaration that the deeds mentioned in the prayer
is forged fabricated and not binding upon them. It is admitted by both parties
that the suit plot no.1571 contains 22 decimals land out of which 6 decimals
land has been acquired by the Government for the project of Karnafuli
Tunnel. The plaintiff has prayed his title in the same plot. It appears that
the plaintiff did neither challenge any proceeding of the L.A Case no
25/2016-2017 and 35/2017-2018 nor the award determined by Deputy
Commissioner. He just challenged the title of the defendants in the suit
property by this suit. The decision cited by the plaintiff in this regard is very
much relevant. In the above suit Hon’ble HCD took the decision that O LA
proceeding cannot be challenged in civil jurisdiction but the title of the
parties who are entitled to compensation that can be decided by civil

court.”

Thus considering above discussion and decision, it is my considered view
that it cannot be said that this suit is barred by Section 46 and 47 of the
Acquisition and Requisition of Immovable Property Act 2017 since the
plaintiff did neither challenge any proceeding of the L.A Case nor the

award fixed by the Deputy Commissioner in this suit.



The plaint cannot be rejected as the court is to look into the statements of the
plaint alone. The plaint does not show any such statement by which it can be
inferred that the suit is barred by law. It is now well settled that in
considering an application filed under order 7 Rule 11 of the code there is no
chance for the court to go beyond the averments made by the plaintiff in his
plaint. Even there is no scope here to take into consideration any facts stated
in the written statements or any documents produced by the defendants. From
a reading of the averments made by the plaintiff in their plaint and the reliefs
claimed in the suit I am of the opinion that the contents of the plaint do
disclose the cause of action for filing the suit. I find nothing in the plaint to
suggest that the suit is barred by any law. The petition for rejection of plaint

bears no legs to stand.

Court Fee paid is correct.

Hence

It is Ordered

This petition dated 20.01.2022 under order 7 Rule 11 of the Code is hereby

rejected without any order as to cost.



Dictated & Corrected by me.

Senior Asst. Judge, 2" Court. Senior Asst. Judge, 2" Court,

Patiya, Chattogram. Patiya, Chattogram

Present- Md. Hasan Zaman, Senior Assistant Judge,
Patiya, Chattogram

Order No- 33 Today is fixed for hearing of petition under Order VII, Rule -11 of CPC
Date-27.06.2022 praying for rejection of plaint.

Now the record is taken up for hearing.



Ld. Advocate for the plaintiff petitioner moves before the court the petition
under Order VII, Rule -11 of CPC for rejection of the plaint on the ground
that the suit is barred by res-judicata and limitation.

The record is taken for order. Heard learned advocate for both parties.

Perused the petition under Order VII Rule-11 of CPC and the plaint.

On perusal of the plaint it appears that the plaintiff opposite party filed the
instant suit being Other Class Suit No. 117 of 2014 praying for declaration
that that BS Khatian concerning schedule land of plaint erroneously recorded
and the mutation khatian wrongly obtained. The petitioner prayed for
rejection of the plaint on the ground that the suit is barred by res judicata as
well as law of limitation . The petitioner submitted that this the scheduled land
of the plaint was the suit property of Other Suit No. 219 of 1987 wherein the
plaintiffs were made parties and contested the same by filing WS. That suit
was finally disposed of by way of dismissal. Against the order and judgment
the defendant no.1 of this suit preferred appeal before the learned 2™ Jonit
District Judge and Arthorin Adalat chattogram which allowed the appeal and
set aside the judgment of subordinate court. Against this appellate judgment,
no step has been taken the opposite parties. Since the subject matter and the
parties are same in both suits and the former suit was finally decided so this

suit is barred by res judicata and the plaint shall liable to be rejected.

The petitioner also raised the question of limitation and prayed rejection of

the plaint on ground of limitation.

But it appears to me that barred by res-judicata is mixed question of law and
facts and it necessitates true investigation and the plaint shall not be rejected
unless it is so clear from the meaningful reading of the plaint that no further

evidence is required. The plaint cannot be rejected as the court is to look into



the statements of the plaint alone. The plaint does not show any such
statement by which it can be inferred that the suit is barred by res judicata. It
is now well settled that in considering an application filed under order 7 Rule
11 of the code there is no chance for the court to go beyond the averments
made by the plaintiff in his plaint. Even there is no scope here to take into
consideration any facts stated in the written statements or any documents
produced by the defendants. From a reading of the averments made by the
plaintiff in their plaint and the reliefs claimed in the suit | am of the opinion
that the contents of the plaint do disclose the cause of action for filing the

suit. | find nothing in the plaint to suggest that the suit is barred by any law.

Thus | am of the view that as the petitioner raises the question of res-judicata
and limitation so it cannot be decided mere reading of the plaint. Conclusive
decision as to whether the suit is barred by limitation or res judicata is to be
reached only after full trial. In support of this stands I would like to cite a
decision of the Hon’ble Appellate Division in the case of Sremati Pushpa
Rani Das Vs.A.K.M Habibur Rahman & others reported in 13 BLD
(AD) 217 in which it has been held that question of res judicata cannot be
decided from a reading of the plaint and should be decided at the trial. Thus I
am of the view that the question of res judicata raised in the application under
Order 7 rule 11 are mixed questions of law and fact which need through
investigation on adequate evidence for arriving at a correct decision. Since
the petitioner would get a chance to agitate the question at the time of trial of

the suit so the petition merits no consideration.

Court Fee paid is correct.

Hence



It is Ordered

This petition dated 21.09.2017 under order 7 Rule 11 of the Code is hereby

rejected without any order as to cost.

0 ——— for filing of W/S.

Dictated & Corrected by me.

Senior Asst. Judge, 2" Court. Senior Asst. Judge, 2™ Court,

Patiya, Chattogram. Patiya, Chattogram
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Order No- 09

Date-21.04.2022

Present- Md. Hasan Zaman, Senior Assistant Judge,
Patiya, Chattogram

Today is fixed for hearing of petition dated 21.09.2020 and 21.09.2020.
The petitioner and the opposite parties are present by filing hazira.

defendant no 18 files hazira and files a petition under Order VII, Rule -11 of

CPC praying for rejection of plaint.
Now the record is taken up for hearing of both petitions.

Ld. Advocate for the plaintiff petitioner moves before the court the petition
dated 21.09.2020 under Order VII, Rule -11 of CPC for rejection of the Misc

petition on the grounds stated therein.



The record is taken for order. Heard learned advocate for both parties.
Perused the petition under Order VII Rule-11 of CPC and the petition under

Order-9, Rule-13 of CPC.

On perusal of the petition, it appears that the defendant-petitioner filed the
instant Misc Case No. 06 of 2020 praying for revival of the original Other
Suit no. 412/2011 by setting aside the ex-party decree passed on 13.01.2020
by this court. The petitioner has prayed for rejection of this Misc petition on
the ground that the petition is not maintainable in the present form. The
petitioner claims that the petitioner of the Mis case filed the petition on false
statements. In spite of appearing in the original suit and contested as
defendants they totally denied not to receive any summon notice of the
original suit. The Misc case petition has legs to stand for this it is liable to be

rejected.

But it is my considered view that such petition under Order-VII Rule-11 is
not maintainable in case of Misc Petition brought under Order-9 Rule-13.
Because the Misc petition cannot be treated as Plaint of an original suit for

which petition under Order-& Rule-11 is applicable.

Court Fee paid is correct.

Hence

It is Ordered

This petition dated 21.09.2020 under order 7 Rule 11 of the Code is hereby
rejected without any order as to cost.

Now the record is taken up for hearing of the amendment petition dated
25.09.2020 brought by defendant petitioner.

. Ld. Advocate for the petitioner submitted that the amendment sought for by
the petitioner is formal in nature and will not change the nature and character

of the suit in any manner and it is necessary for determining the real question



in controversy between the parties. As such, Ld. Advocate prayed for

allowing the instant application.

Perused the instant petition and other materials on record. On perusal, it
appears that the amendment sought by the plaintiff is necessary and should be
accepted for determining the real question of controversy and for proper

adjudication of the matter.
Hence,itisORDERED

that the application filed by the petitioner dated 25.09.2020 under Section

Order- 6 Rule- 17 is hereby considered and allowed.
Let the petition be amended in terms of the contents of the petition.

B.A is directed to do the needful and after putting necessary note,

Dictated & Corrected by me.

Senior Asst. Judge, 2" Court. Senior Asst. Judge, 2" Court,

Patiya, Chattogram. Patiya, Chattogram
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Section 236 of Mohammadan Law provides-
“No person is entitled to the right of pre-emption unless-

“(1) he has declared his intention to assert the right immediately on
receiving information of the sale. This formality is called talab-imowasibat

(literally, demand of jumping, that is , immediate demand): and unless

(2) he has with the least practicable delay affirmed the intention, referring
expressly to the fact that the talab-i-mowasibat had already been made and

has made a formal demand-

(i) either in the presence of the buyer, or the seller, or on the

premises which are the subject of sale and

(ii) in the presence at least of two witnesses. This formality

is called talab-i-ishhad (demand with invocation of

witnesses) mmmemmmmemmmememneee e
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(AD) 278 @ eif*re e G+ P cees @, “ 1t is now a settled principle

of law that if the continuation of the suit is found to be an abuse of

process of the court , if the suit is foredoomed or if the ultimate result of
the suit is as clear as daylight , the suit should be buried at its inception
by rejecting the plaint by invoking the inherent powers of the court. ”
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